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MEMORANDUM
EDUARDO C. ROBRENO, J. Decenber 3, 2009

Before the Court are objections to a Report and
Recomendati on submtted by Magistrate Judge Tinothy R Rice,
recomendi ng that the notion for summary judgnent filed by
Plaintiff Mldred Arce (“Plaintiff”) be denied and judgnment be
granted in favor of the Defendant M chael Astrue, Conm ssioner of

the Social Security Administration (“Defendant”).! For the

! Procedural |y, before summary judgnent may be granted
against a party, the party agai nst whom sumary judgnent is
sought must be on notice and nust be afforded the opportunity to
respond. See DL Res., Inc. v. FirstEnergy Solutions Corp., 506
F.3d 209, 223 (3d Cr. 2007) (citing Fed. R GCv. P. 56(c))
(internal citations omtted)).

Here, the Report and Recommendati on recomrended t he
entry of judgnent against Plaintiff. Moreover, Defendant’s
response to Plaintiff’s request for review expressly requested
the entry of judgnent against the Plaintiff. See Def.’s Resp. to
Pl.’s Mot. Sunm J. 22. Plaintiff then replied to Defendant’s
response to the request for review. See Pl.’s Reply to Def.’s



reasons that follow, the objections will be overruled and the

recommendation will be adopted.

| NTRODUCTI ON

A. Fact ual Backgr ound

Born on August 3, 1951, Plaintiff conpleted her
education through the eighth grade and does not read, wite or
speak English fluently. See Pl.’s Mot. Summ J. at 2. Plaintiff
lives at home with her daughter, age 20, disabled son, age 34,
and pet birds. See Rep. and Recommendation. Plaintiff has a
limted work history, which includes providing child care to a
nei ghbor from 2000 to 2008,2 and has no rel evant work experience
inrelation to the clains at bar.

Plaintiff avers that, beginning on March 10, 2006, she
began to suffer fromthe foll owm ng physical and nmental ail nents:

osteoarthritis of the |unbar spine,® hypertension, insulin

Resp. to Pl.’s Mot. Sumnm J. Therefore, Plaintiff here was on
notice that judgnent was bei ng sought agai nst her and was
af forded an opportunity to respond.

2 Plaintiff no | onger works and avers that this is
because she has no found other children in need of care and due
to her physical and nental inpairnments. |d. at 6.

3 Csteoarthritis:

- Definition: Degenerative joint disease (nbst
comon j oi nt di sorder)

- Synpt ons: Pai n aggravated or triggered by
activity

- Di agnosi s: Confirmed by x-rays
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dependent di abetes nellitus* and depression. See Pl.’'s Mbt.
Summ J. at 3.° Plaintiff alleges that, due to these ail nents,
she suffers “severe inpairnment” under the Social Security Act
(“SSA”) and that the ALJ determ nation should be overturned as
unsupported by the evidence. 1d. Plaintiff was 56-years-old at
the tinme of the ALJ deci sion.

B. Procedural History

Plaintiff Mldred Arce (“Plaintiff”) filed this action
pursuant to 42 U.S.C. 88 405(g) and 1383(c)(3), seeking judicial
review of the final decision of the Comm ssioner of the Soci al
Security Adm nistration denying her application for D sabled
W dows Benefits (“DWB”) and Suppl enmental Security Incone (“SSI”)
under Titles Il and XVI of the Social Security Act (“SSA"), 42

U S.C 88 401 et seq.

- Treatnent: Physi cal neasures, such as

rehabilitation, drugs, and surgery
| d.
4 Di abetes Mellitus:

- Definition: Inpaired insulin secretion and
vari abl e degrees of peripheral
insulin resistance

- Synpt ons: Hi gh bl ood sugar

- Treatnent: Diet, exercise, and drugs to
control glucose |evels

| d.
5 Plaintiff has never attended physical therapy. See

Rep. and Recommendati on at 6.
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Prior to Plaintiff filing suit with this Court, she
pursued the appropriate adm nistrative avenues. See Pl.’s Mot.
Summ J. at 2. Plaintiff first filed her application for DWB and
SSI on Decenber 1, 2006, which was initially denied. Plaintiff
tinely filed a request for an evidentiary hearing and was heard
before Adm ni strative Law Judge Javier Arrastia (“ALJ"), who
found that Plaintiff was not disabled within the nmeaning of the
SSA and deni ed her clains. On Septenber 9, 2008, the Appeals
Council denied Plaintiff’'s tinely Request for Review of the ALJ
decision, affirm ng denial of her clains.

On Cctober 9, 2008, Plaintiff initiated this action,
chal I engi ng deni al of her disability clainms and the Comm ssi oner
filed his answer, affirmng the decision that Plaintiff is not
di sabl ed and, therefore, is not entitled to either DWB or SSI
benefits. On March 9, 2009, Plaintiff filed a notion for summary
judgnent, requesting that this Court review the ALJ's denial, to
whi ch the Defendant responded and Plaintiff subsequently replied.
Fol | ow ng subm ssion of those pleadings, this case was referred
to Magistrate Judge Rice for a report and recommendati on on the
matter.

On July 27, 2009, Magistrate Judge Rice issued a
report, recommending affirmation of the ALJ’ s deci sion and deni al
of Plaintiff’s clains. Plaintiff, on August 31, 2009, responded

with objections to Magi strate Judge Rice’s Report and



Recommendati on and Defendant filed a response shortly thereafter.

The case is now ripe for adjudication.

1. ANALYSI S

A Legal Standard

This Court undertakes a de novo review of the portions
of the Report and Recommendation to which Plaintiff has objected.

28 U S.C. 8 636(b)(1); Cont’l Cas. Co. v. Domnick D Andrea,

Inc., 150 F.3d 245, 250 (3d Gr. 1998). The Court “may accept,
reject or nodify, in whole or in part, the findings or
recomendati ons nmade by the magistrate judge.” 28 U S.C. 8§
636(b) (1).

In reviewi ng the Comm ssioner’s final determ nation

that a person is not disabled® and therefore not entitled to

6 A claimant is “disabled” if he or she is unable to
engage in “any substantial gainful activity by reason of any
medi cal | y det erm nabl e physical or nental inpairnment which can be
expected to result in death or which has |asted or can be
expected to last for a continuous period of not |less than 12
nonths.” 20 C.F. R 88 416. 905, 404.1505. Once the clai mant
satisfies her burden by showing an inability to return to her
past rel evant work, the burden shifts to the Conm ssioner to show
the claimant, given her age, education, and work experience, has
the ability to performspecific jobs existing in the econony. 20
C.F.R 88 416.920, 404.1520; see Rutherford v. Barnhart, 399 F.3d
546, 551 (3d Cir. 2005).

For a widow to be eligible under DWB, the inability
must be based solely on a physical or nental inpairnment. 20
CF.R 8 404.1577 (differing standard from SSI disability, under
20 CF. R 404.1520(e)) where the claimant’s inability can be
found within the context of the claimant’s age, education, and
vocati onal background). Here, the difference is irrelevant since
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Soci al Security benefits, the Court is precluded from
i ndependently wei ghing the evidence or substituting its own

conclusions for those reached by the ALJ. Burns v. Barnhart, 312

F.3d 113, 118 (3d Cr. 2002). Instead, the Court mnust reviewthe
factual findings presented in order to determ ne whether they are
supported by substantial evidence. 42 U S.C. 8§ 405(9);
Rut herford, 399 F.3d at 552.

Subst anti al evidence constitutes that which a
“reasonable m nd m ght accept as adequate to support a

conclusion.” Rutherford, 399 F.3d at 552 (internal quotations

and internal quotation marks omtted). “It is ‘nore than a nere
scintilla but my be sonewhat | ess than a preponderance of the

evidence'” |d. (quoting G nsburg v. Richardson, 436 F.2d 1146

1148 (3d Cr. 1971)). |If the ALJ's decision is supported by
substantial evidence, the Court may not set it aside even if the
Court woul d have decided the factual inquiry differently.

Hartranft v. Apfel, 181 F. 3d 358, 360 (3d Cir. 1999) (citations

omtted); see also Rutherford, 399 F.3d at 552 (“In the process

of reviewing the record for substantial evidence, we may not

‘“wei gh the evidence or substitute [our own] conclusions for those

of the fact-finder. ”) (quoting Wllians v. Sullivan, 970 F. 2d

1178, 1182 (3d Gir. 1992)).

only Plaintiff’s nmental and physical inpairnents were eval uat ed.
See Rep. and Recomendati on at 2.
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B. hjections to Magistrate Judge Rice's Report and
Recommendat i on’

After reviewing the ALJ's determ nation, Magistrate
Judge Rice concluded that (1) the ALJ's finding that Plaintiff’s
physi cal and nmental inpairnments were not “severe” is supported by
substantial evidence; and (2) the ALJ did not have a duty to
further develop the record by obtaining updated files from
Plaintiff’s treating doctor as the record was adequately
devel oped.

Cenerally, the thrust of Plaintiff’s objections to the
Report and Reconmendation reiterates the argunments made in
Plaintiff’s notion for summary judgnent regarding the
deficiencies of the ALJ's decision. Specifically, Plaintiff
objects to the ALJ's contention that her clains were “too vague”
(i.e., lacked “nedical definiteness”) to determ ne whether her
al | eged physical nmedical infirmties were the cause of her
inability to work. See Pl.’s Reply at 9.

First, Plaintiff attacks the ALJ's determ nation that

her necessary insulin intake was not sufficiently supported by

! A magi strate judge nust accept factual findings of the
Comm ssion as conclusive if supported by “substantial evidence.”
Ri chardson v. Perales, 402 U S. 389, 390 (1971) (citing 42 U S. C
8§ 405(g)). Substantial evidence is “such relevant evidence as a
reasonable m nd m ght accept as adequate to support a
conclusion.” |d. at 401 (quoting Consol. Edison Co. v. NLRB, 305
U S 197, 229 (1938)); Reefer v. Barnhart, 326 F.3d 376, 379 (3d
Cr. 2003)(“leniency [should] be shown in establishing claimant’s
disability”)(internal citations omtted).
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medi cal records. Plaintiff maintains that the Disability Report
conpleted at the SSA office exactly identified her limtations.
Id. at 8 (“My di abetes nmakes ne tired and weak. | sleep on the
sofa . . . [and] pee in a bucket to not have to wal k upstairs.
My daughter attends college and | have to call her constantly for
my medication and to shop for groceries. There are days | can't
do anything so she had to be with ne all day. M daughter
normal ly does ny hair.”). Second, Plaintiff contends that both
x-ray and radi ol ogi cal evidence prove that she suffers from
arthritis. 1d. Third, Plaintiff argues that, because the ALJ
did not obtain current nedical records, his determ nation that

t he di abetes di agnosis was unsupported was an error. Finally,
Plaintiff argues that the ALJ erred by not taking her dizziness
resulting fromhypertension into consideration. [d. at 10.

As to recognition of her nmental inpairnments, Plaintiff
argues that the ALJ over-enphasi zed the notation nade in an
initial questionnaire Plaintiff submtted during a conprehensive
bi opsychosoci al eval uati on at Nueva Vi da Behavioral Health Center
(“Nueva Vida") referencing her pending SSI application. There,
the psychiatrist noted that Plaintiff suffered “[a] mld to
noderate | evel of depression and anxiety and possible i nsomia”
and that “problemsolving is poor in specific areas.” |1d.
Plaintiff points to her weekly therapy session notes, fromthe

January 10, 2008 through March 26, 2008, describing her as



“preoccupi ed, angui shed, forgetful, sad, [and] nervous” as
observations of her “severe” nmental condition. 1d. Plaintiff
contends that her work ability has been severely |imted by the
af orenenti oned physical and nental inpairnents. 1d. at 14.
1. The ALJ's finding that Plaintiff’s physical and
mental inpairments were not “severe” is supported

by substantial evidence.

(a) Physical |npairnents

Plaintiff avers that she suffers fromosteoarthritis of
t he | unbar spine, hypertension, and insulin dependent diabetes
mellitus. The ALJ found that Plaintiff did not have severe
physi cal ailnments, a conclusion with which Mgistrate Judge Rice
concurred. See Rep. and Recommendation at 10.

Plaintiff provided the ALJ with evidence of physical
[imtations, claimng that she cannot conplete “basic work

activities” due to their severity. See Bowen v. Yuckert, 482

U S 137, 146 n.5 (1987) (stating it is claimant’s burden to
present nedical findings that show his [or her] inpairnent
matches or is equal in severity to a listed inpairnment); see also

Lisowicz v. Barnhart, 47 Fed. Appx. 629, 632 (3d Gr. 2002) (non-

precedential opinion) (finding that, to satisfy the burden, a
claimant’ s statenments nust be acconpani ed by additi onal
evi dence) .

To be consi dered severe, a physical inpairnment nust

i npede the ability to do “basic work activities” such as:



wal ki ng, standing, sitting, lifting, pushing, pulling, reaching,
carrying or handling, seeing, hearing, speaking and
under st andi ng, and carrying out and renenbering sinply
instructions. 20 C F. R 88 416.920(c); 404.1520; 416.921(b);
404.921(b). A non-severe inpairnent is a “slight abnormality .
whi ch woul d have no nore than a mnimal effect on an

individual’s ability to do work,” regardl ess of age, education
and wor k experience. Bowen, 482 U S. at 154 n.12 (1987).

Plaintiff provided evidence of the severity of her
physical inpairnments in the formof conplaints of dizziness (to
denonstrate severe hypertension), x-rays (showing mld
osteoarthritic changes with some prom nent spurring but no space
narrow ng), mnedication prescriptions® and radi ol ogi cal
docunent ati on. However, the ALJ found little evidence to support
a finding of “severe” inpairnments that inpede Plaintiff’'s ability
to do work.

First, Plaintiff’s hypertension is controlled with
medi cation. Second, Plaintiff’s osteoarthritis was di agnosed as
“mld’ and, though she experiences sone fatigue and back pain,
the ALJ noted that she had not been referred to a specialist to
cope with the pain or injury itself. See Rep. and Recommendati on

at 12. The ALJ further found, after reviewing Plaintiff’s

8 From Cct ober 19, 2006 through Decenber 4, 2006, Dr.
Levyn treated and di agnosed Plaintiff, prescribing Naproxen for
back pain and Lotrel for hypertension (high bl ood pressure).
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medi cal records, that her osteoarthritis had “few clinical
i ndi cations of significant synptomatol ogy.” Third, the ALJ
acknow edged Plaintiff’s claimof suffering from di abetes
mellitus and necessary insulin diagnosed by a subsequent treating
physician, Dr. Abranmson.® However, the ALJ found no
justification for Dr. Abranson’s assessnent, as Plaintiff’s
treatment and progress did not match the diagnosis. |In arriving
at that conclusion, the ALJ reviewed Plaintiff’'s living
situation, ability to care for herself, contents of her conpleted
disability questionnaires, and her extensive child care duties,
personal hobbies and lifestyle. Magistrate Judge Ri ce found that
“the ALJ squarely addressed the nedical evidence and Plaintiff’s
statements.” 1d. at 14.

Addi tionally, various discrepancies exist in

Plaintiff's recitation of synptons and resulting disabilities.?

o Pursuant to the relevant adm nistrative framework, an
ALJ may not reject outright the opinions of a treating physician
only on the basis of contradictory nedical evidence, but may
afford a treating physician nore or | ess weight dependent upon
the extent to which supporting explanations are provided.
Plummer v. Apfel, 186 F.3d 422, 429 (3d Gr. 1999). A treating
physi cian’s opinion on the nature and severity of an inpairnent
will be given controlling weight only where it is well-supported
by nedically acceptable clinical and | aboratory di agnostic
techni ques and is not inconsistent with other substanti al
evidence in the record. Fargnoli v. Massanari, 247 F.3d 34, 43
(3d Gr. 2001).

10 Though not stated outright, the ALJ noted that
Plaintiff’s credibility seemed sonewhat di m nished by the
conflicting nature of her testinmony. Van Horn v. Schweiker, 717
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For exanple, at the hearing on April 4, 2008, Plaintiff testified
that her diabetes required insulin; however, no evidence actually
established that Plaintiff was prescribed or was dependent on
insulin for the diabetes nellitus diagnosis. See Rep. and
Recommendati on at 6.

Another time, in a 2007 disability report, Plaintiff
first stated that she had no difficulty “sitting, standing,
wal ki ng, using hands, or concentrating” and that she only had
difficulty wwth regard to the English | anguage. 1d. at 7. Yet,
on a separate disability questionnaire, Plaintiff’s daughter
described a “nore serious” situation wherein Plaintiff (a) “slept
on the sofa and peed in a bucket” due to an inability to clinb
stairs, (b) required her daughter’s care all day due to a total
inability to “do anything,” (c) could not be on her own for nore
than ten to fifteen mnutes at a tine, and (d) experienced
i movabl e, cranping hands during cold weather. 1d. In contrast,
as Magistrate Judge Rice noted, Plaintiff subsequently testified
that she is able to take public transportation daily and attends
church three tines a week.

Finally, Plaintiff first testified that she did not

work as she was unable to find other children in need of care,

F.2d 871, 873 (3d Gr. 2003) (credibility determnations as to a
claimant’s testinony are reserved for the ALJ). Further, because
an ALJ is charged with observing a w tness’ deneanor, the
findings on credibility nmust be accorded great wei ght and
deference. Reefer v. Barnhart, 326 F.3d 376, 380 (3d Cr. 2003).
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but later testified that she is unable to work due to dizziness
and continuous nedi cal appointnents. |d.

For the aforestated reasons and in accordance with
Magi strate Judge R ce’s Report and Reconmendati on, substanti al
evi dence supports the ALJ's determ nation that her all eged
physi cal inpairnments were “non-severe” and did not affect her
“basic work ability.”

(b) Mental | npairnments

Plaintiff avers that she suffers from depression. The
ALJ found that though Plaintiff may suffer from sone nenta
tensi on, she does not suffer froma “severe” nental inpairmnent;
Magi strate Judge R ce affirned.

Here, the ALJ gave credit to Plaintiff’s initial
conprehensi ve evaluation with her therapist at Nueva Vida, noting
that Plaintiff’'s “affect had a possibility level of instability,
mld | evel of depression, and anxiety” in relation to having no
financial support and inability to work by caring for children.
See Rep. and Recommendation at 15. The ALJ al so consi dered
Plaintiff’'s GAF score of 40, but found it unsupported by the
record and found that progress notes from her therapy session

suggested “synptom nmagni fication” as the session was part of

1 GAF scores (out of a possible 100 points) reflect a
mental health specialist’s assessnent of the severity of a
patient’s nmental health on a particular day, and are necessarily
based on the patient’s state of mnd and self-reported synptons.
See Rep. and Recommendation at 15 (internal citations omtted).
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Plaintiff’s SSI application. 1d; see Colon v. Barnhart, 424 F.

Supp. 2d 805, 912 (E.D. Pa. 2006) (requiring the ALJ to determ ne
whet her the [ GAF] scores were consistent with his finding and to
provi de reasons if he determ ned the scores were inconsistent).
Federal regulations provide that the determ nation of
whet her a particul ar nedical or psychol ogical condition “neets or
equal s” the requirenents of a listed inpairnent is a nedical
judgnent, nmade at the initial and reconsideration |evels of
adm nistrative review by the Conm ssi oner’s desi ghated physici ans
and consultative nmedical specialists. See 20 CF.R § 416.926. '
Here, as identified in the Report and Recommendati on,
the ALJ cited substantial nedical and non-nedical evidence to
support the determnation that Plaintiff did not neet the “B”
Criteria of Section 12.00C of the Listings of Inpairnents.?®
First, the ALJ found that Plaintiff’s nmental inpairnent
did not neet the “B” criteria for a nental disorder as the record
denonstrated “no nore than [a] mld [imtation in the first three

areas, and no limtation in the fourth area.” See Rep. and

12 As Magi strate Judge Rice found, a diagnosis is
insufficient to establish severity. Salles v. Commir of Soc.
Sec., 229 Fed. Appx. 140, 145 (3d Cr. 2007) (non-precedentia
opinion); see Plumer, 186 F.3d at 434 (nere presence of a
di agnosi s does not automatically indicate a severe disability).

13 Section 12.00C of the Listing of Inpairments states
disability regulations and, in particular, sets out broad
functional areas for evaluation of nental disorders: daily
living, social functioning, or concentration, persistence, pace,
or deconpensation. 20 CF. R, Part 404, Subpart P, Appendix 1.
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Recommendation at 16. The ALJ's determ nation, noreover, is
supported by Plaintiff’'s ability to attend church three tines
weekly, take public transportation daily, maintain a househol d,
and care for children should work arise. |d.

Second, the ALJ retains the discretion to determ ne the

relative weight to be accorded to avail abl e nmedi cal opinions and
is required to review submtted nedical evidence in determning
an individual’s inpairnment fromboth “acceptabl e nedi cal sources”
and ot her healthcare providers who are not “acceptabl e nedical
sources.” See 20 C. F.R 88 416.927(d), 404.1502, and 416.912.
Here, the ALJ acknow edged Plaintiff’s claimof “depression,
anxi ety, and possible insormmia” as well as treatnent notes taken
by Plaintiff’s nmental health professional, Xi onmara Messina, of
“her confusion, forgetful ness, nervousness, and depression.”
See Rep. and Recommendation at 16. However, the ALJ disputes the
severity of Plaintiff’s clainms and “was not required to defer to
t he opi nion of therapist Messina, a non-acceptable nedical source
under the Comm ssioner’s regulations.” [d. (citing 20 CF. R 8§

416.913. 404.1513); see, e.qg., Hartranft, 181 F.3d at 361

(hol ding that a chiropractor's opinion is “not ‘an acceptable

medi cal source’ entitled to controlling weight.”) (quoting 20

14 Al t hough an opinion froma “not accepted nedi cal
source” can, under certain limted circunstances, outweigh the
opi nion froma nedi cal source, the ALJ need only consider
evi dence from such a non-nedical source with the avail abl e
evidence as a whole. Hartranft, 181 F.3d at 361
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C.F.R § 416.913).

Third, Plaintiff’s evidence of her nental limtations
is based primarily upon her own testinony. These statenents
alone are insufficient and fail to establish whether she neets or
medically equals the “B” criteria. See Bowen, 482 U. S. at 146
n.5 (stating that it is claimant’s burden to present nedi cal
findings that show his inpairnment matches or is equal in severity
to alisted inpairnment). Further, the ALJ is not required to
give Plaintiff’s self-reported synptons controlling weight sinply
by virtue of their reproduction in her treating physician's

report. See Lisow cz, 47 Fed. Appx. at 632 (noting that “a

claimant’ s statenent of synptonms will not establish an inpairnent
wi t hout additional evidence”) (citing 20 CF.R 8 416.908); see

also Wllians, 970 F.2d at 1185 n.17 (while “professional nedical

reports, once received in evidence, may not be totally ignored,

despite having been prepared by a claimant’s attendi ng physician
such nedical reports, as well as others, may be suspect

.”) (internal citations omtted).

Based upon the above evidence cited by the ALJ, the
deci sion, when read as a whole, denonstrates that the ALJ
carefully considered the “B” criteria and found that the criteria
were not net. Accordingly, and consistent with Jones, there is
substanti al evidence in support of the AL)' s determ nation that

Plaintiff’s nmental inpairnment was not “severe.”
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2. The ALJ had no duty to further develop the record
by obtaining updated files fromPlaintiff’s
treating doctor as the record was adequately
devel oped.

Plaintiff argues that the ALJ had a duty to obtain
further nedical records in order to determ ne whether
“overwhel m ng evi dence denonstrates her nental inpairnents have
nore than a mnimal inpact on her ability to function in a
conpetitive workplace.” See Rep. and Recommendation at 14. The
ALJ found that upon considering Plaintiff’s record and submtted
evi dence, her "“alleged synptons and |inmtations are so vague and
nonspecific that it is difficult to say” whether her nedical
di agnosis was a proximate result of her ailnents and the
resulting inpact on her work ability. See Rep. and
Reconmendati on at 17.

The ALJ based the disability determ nation on a
sufficiently devel oped record, *® and therefore, had no further
duty to inquire as to Plaintiff’s nedical conditions. Hones v.
Barnhart, 2007 W. 951637, at *7 (E.D. Pa. Mar. 26, 2008). Wile
both the claimant and the ALJ nust devel op the record, the

clai mant bears a greater duty and is better positioned to do

so.® See id.; see also Fargnoli, 247 F.3d at 42 (noting that

15 A record is inadequate if it not devel oped enough to
allow for a determ nati on of whether the claimnt is disabl ed.
20 C.F.R § 404.1512(e), 416.912(e).

16 Claimant’s duty to devel op the record includes
providing a conplete nedical history (wwth records for at |east
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there is no requirenent for the ALJ to discuss or refer to every
pi ece of evidence in the record, so long as the review ng court
can discern the basis for the ALJ' s decision).

Magi strate Judge Rice found that the ALJ had revi ewed
an adequate record devel oped by both the ALJ and Plaintiff.
First, Plaintiff testified that her diabetes began to require
insulin three nonths prior to the hearing, but provided no
medi cal evidence in support of this statenment. The ALJ offered
to keep Plaintiff’s file open post-hearing to afford Plaintiff
the opportunity to supplement her claimw th nedical evidence,

and did so for two weeks. See also Tonapetvan v. Halter, 242

F.3d 1144, 1150 (9th Gr. 2001) (finding that the ALJ may

di scharge his duty to develop the record, e.g., investigate facts
and devel op argunents for and agai nst granting benefits, “by
keeping the record open after the hearing to all ow

suppl enentation of the record”). A non-attorney representative
from Cormmunity Legal Services, Vicky Eugene, represented
Plaintiff at the hearing and stated updated records had been
requested fromDr. Abranson, yet failed to file updated nedical
records in the follow ng two weeks.

Therefore, after reviewing multiple sources of nmedica

the twelve nonths prior to the disability application’s filing)
and getting nedical expert testinony. See Rep. and
Reconmendation at 17 (citing Hones, 2007 WL 95163 at *7; 20
CF.R § 1512(d)).
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recordation (i.e., Plaintiff’'s 2007 disability questionnaire,
disability reports, x-ray evidence, doctors’ notes and
testinony), Magistrate Judge Rice properly determ ned that the
ALJ satisfied his duty to investigate a fully devel oped record.

See Rep. and Recommendati on at 19.

I 11. CONCLUSI ON

Magi strate Judge Rice reviewed the record and found
t hat substantial evidence supported the ALJ' s determ nation that
Plaintiff’s physical and nental inpairnments are not “severe”
wi thin the neaning of the SSI and that the ALJ did not have a
duty to further develop the already “adequate” record. Because
the Court is bound by the ALJ's findings of fact where supported
by substantial evidence and in accordance with Magi strate Judge
Rice’s recommendation, Plaintiff’s objections are overrul ed and
Plaintiff’s notion for summary judgnent is DENIED. The report
and recommendation is adopted and judgnent will be entered for

Def endant and against Plaintiff. An appropriate order follows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

M LDRED ARCE, : ClVIL ACTI ON
: NO. 08-4837
Pl aintiff,
V.

M CHAEL J. ASTRUE,
Commi ssi oner of the
Soci al Security
Adm ni stration,

Def endant .

ORDER

AND NOW this 3rd day of Decenber, 2009, after review
of the Report and Recommendation of United States Magistrate
Judge Tinothy R Rice (doc. no. 17), Plaintiff’s Qbjections
thereto (doc. no. 20), and Defendant’s Response thereto (doc. no.
21), it is hereby ORDERED for the reasons provided in the

acconpanyi ng Menorandum t hat :

1. The Report and Recommendation (doc. no. 17) is

APPROVED and ADOPTED.

2. Plaintiff’s Cbjections to the Report and

Reconmmendati on (doc. no. 20) are OVERRULED.

-20-



3. Plaintiff’s Mdtion for Summary Judgnent (doc. no.

10) is DENI ED.

4. The final decision of the Comm ssioner of Soci al
Security is AFFIRVED and JUDGVENT is entered in

favor of Defendant and against Plaintiff.

AND I'T I S SO ORDERED

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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